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TOWNSHIP OF UPPER 
2100 TUCKAHOE ROAD 
PETERSBURG, NJ  08270 

CAPE MAY COUNTY 
MINUTES FOR  MAY 26, 2009 - TUESDAY 

 
REGULAR MEETING OF THE TOWNSHIP COMMITTEE –7:30 P.M. 
 
CALL TO ORDER 
 
SUNSHINE ANNOUNCEMENT 
 
SALUTE TO THE FLAG 
 
ROLL CALL 

 
Barbara Camp  Present 

 Frank E. Conrad Present 
Curtis Corson   Present    

 John “Jay” Newman Present  
Richard Palombo  Present 
 

Also present were Municipal Clerk Wanda Gaglione, Finance Officer Barbara Spiegel, 
Municipal Attorney Daniel Young, and Municipal Engineer Paul Dietrich. 
 
APPROVAL OF MINUTES  - 

 
May 11, 2009 Closed Session Minutes 

Motion was made by Curtis Corson, second by Barbara Camp to approve the Closed Session 
Minutes as written.  All Committee members voted in the affirmative.  The regular minutes were 
moved to following meeting.  
 
  May 12, 2009 Special Meeting RE: Defeated School Budget  
Motion was made by Frank Conrad, second by Barbara Camp to approve the Minutes as written. 
Jay Newman abstained, the remaining four Committee members voted in the affirmative. 
   
            May 11, 2009 Regular Meeting Minutes and the 

May 21, 2009 Special Meeting RE: Strathmere Deannexation Petition 
           were held over for approval a the next meeting. 
 
REPORT OF GOVERNING BODY MEMBERS 
 
Frank Conrad, Committee person:  Reported that the new Shoprite will open officially on 
May 31 and that the ribbon cutting ceremony is scheduled for 9AM. 
He made a motion to hire James Thomas as a seasonal employee to the Dept. of Recreation.  
Motion was seconded by Mayor Palombo with all five Committee members voting in the 
affirmative. 
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He made a motion to refund $40 to Linda Gulla.  She paid for two Skate Park passes prior to the 
change in the ordinance governing the skate park.  Motion was seconded by Jay Newman with 
all five Committee members voting in the affirmative. 
 
Barbara Camp, Committee person:  reported the Township received a recycling rebate in the 
amount of $77,904.80 from the County Municipal Utility Authority.   
The Township engineer has requested that the Committee consider introducing a bond ordinance 
in order to purchase a  street sweeper, as was discussed earlier in the year during budget 
discussions.  This is at the cost of $250,000, which would require $50,000 budgeted for each 
year for the next five years.  There was much discussion as to the life of machine lasting 8 – 10 
years.  Ms. Camp made a motion to authorize a bond ordinance for a street sweeper at the cost of 
$250,000.  Richard Palombo seconded with all five Committee members voting in the 
affirmative.   
 
Jay Newman, Committee person: Reported that the Memorial Day weekend ran smoothly with 
the standard amount of emergency calls and services requested.  He inquired about the renewals 
of contracts with AtlantiCare.  Mr. Young responded that he was not prepared to report on the 
matter at this meeting but will review paperwork for the next meeting.  
 
Richard Palombo, Mayor: reported that the continued closing of Route 49 and the detours went 
smoothly over the Memorial Day weekend.  The state has notified us that the bridge should re-
open on June 12, 2009.  He thanked the NJ State Troopers for their assistance with traffic 
control.   
He reported that the Township received a letter from David Rosenblatt regarding the beach fill 
bid.  The contract was awarded to lowest bidder and work is still on track.  They do not have an  
exact date for the commencement of the work but are staying on top of things. 
The Strawberry Festival is scheduled for this weekend at the Gandy Farm and invited everyone 
to attend.   
In light of the resignation of Duane Terwilliger as the Class II member of the Upper Township 
Planning Board, Mayor Palombo through an Executive Order appointed Janet McCrosson to that 
seat, effective this evening as follows: 
    
 TOWNSHIP OF UPPER 
 EXECUTIVE ORDER OF THE MAYOR 
      002-2009 

Pursuant to the authority vested in me as Mayor of the Township of 
Upper, I hereby make the following appointment to the Upper 
Township Planning Board, pursuant to the provisions of the Municipal 
Land Use Act of the State of New Jersey: 

  
CLASS II:   
 
 Janet McCrosson is hereby appointed to fill the unexpired term of Duane Terwilliger effective 

immediately, which term shall expire on December 31, 2009. 
                                                                                

        RICHARD PALOMBO, Mayor 
 
Effective May 26, 2009 
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Mayor Palombo congratulated Rosemary Trout, Teri Smuz, and Barbara Spiegel for completing 
courses, which enhance their municipal employment. 
He then inquired about a letter received from Council on Affordable Housing with regards to 
“Substantative Certification”.  Mr. Dietrich responded this means that the Township is ready to  
move forward to a technical review period with an officer of COAH.   
 
OTHER REPORTS 
 
Paul Dietrich,  Township Engineer:  presented a proposed driver safety policy as 
recommended by the Joint Insurance Fund.  He requested that the Committee review it for 
possible incorporation into the Township personnel policy. 
He also discussed that several employees that previously did in-house electrical work have 
moved onto other positions.  He presented a proposal for two present employees to attend 
training at the Cape May County Technical School in an Electrical Apprentice class at the cost of 
$625 per year.  It is a four-year program, and the course takes place twice a week in the evening.  
His opinion is that having electricians in-house rather than hiring contractors would be a savings 
to the Township.  A discussion took place regarding payment for course and time but this was 
tabled to next meeting. 
With regards to the turtle-fencing project, Mr. Dietrich reported that the supplies will be picked 
up this week and installation to begin soon after.  He also reminded the audience that Public 
Works and Recreation crews are starting at 6 a.m., their summer hours. 
Mr. Dietrich reported that the pipe layout for the beach fill project has not yet begun in 
Strathmere.   
 
RESOLUTIONS 
 

1. Reappointment of Barbara Spiegel as Temporary Chief Municipal Financial    
Officer of the Township of Upper for a one (1) year term commencing 6/1/2009. 

  
 TOWNSHIP OF UPPER 
 CAPE MAY COUNTY 
 R E S O L U T I O N 
 RESOLUTION NO. 117-2009 

RE: REAPPOINTMENT OF BARBARA SPIEGEL  
AS TEMPORARY CHIEF MUNICIPAL FINANCIAL OFFICER OF  

THE TOWNSHIP OF UPPER  
FOR A ONE (1) YEAR TERM COMMENCING JUNE 1, 2009 

________________________________________________________________________ 
 

WHEREAS, Barbara Spiegel has held the appointment of Temporary Chief 

Municipal Financial Officer for the Township of Upper for the past year and said term is set to 

expire on May 31, 2009; and   

WHEREAS, the Township Committee has duly considered the matter of another 

one-year reappointment and has determined that Barbara Spiegel has successfully performed the 
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duties of the office and is currently working towards requisite qualifications for appointment to 

the C.M.F.O position; and 

WHEREAS, the Township Committee is of the opinion that the said Barbara 

Spiegel is a competent, fit and suitable person for reappointment to the hereinafter designated 

position; and 

NOW THEREFORE BE IT RESOLVED, by the Township Committee of the 

Township of Upper, in the County of Cape May and State of New Jersey, as follows: 

1. The allegations of the preamble are incorporated herein by this reference. 

2. Barbara Spiegel is hereby reappointed as Temporary Chief Municipal 

Financial Officer of the Township of Upper for another one (1) year term, 

effective June 1, 2009 and expiring May 31, 2010, at her present annual 

salary of $49,350, with an additional  $4,000 stipend added to her salary 

upon successful completion of the requisite educational course of study 

and examination as previously agreed upon. 

GIVEN UNDER OUR HANDS and the seal of the Township of Upper this 26th 

day of May, 2009. 

  
Resolution No. 117-2009 
Offered by:  Corson      Seconded by:     Conrad 
Adopted: May 26, 2009 
Roll Call Vote: 
NAME      YES                   NO       ABSTAINED    ABSENT 
Camp    ___x______    __________   __________   __________ 
Conrad  ___x______    __________   __________   __________ 
Corson  ___x______    __________   __________   __________ 
Newman ___x______    __________   __________   __________ 
Palombo    ___x______    __________   __________   __________ 
 

2. Appointment of Luke Hogan as part-time seasonal Beach Sweeper to the Upper 
Township Recreation Department. 

    TOWNSHIP OF UPPER     
 CAPE MAY COUNTY 
 R E S O L U T I O N 
 RESOLUTION NO. 118-2009 

  RE:  APPOINTMENT OF LUKE HOGAN 
AS PART-TIME SEASONAL BEACH SWEEPER  

TO THE UPPER TOWNSHIP RECREATION DEPARTMENT 
_______________________________________________________________ 
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WHEREAS, a need exists to appoint qualified personnel as 

part-time employees to the Upper Township Recreation Department to 

insure optimal operation; and 

WHEREAS, a recommendation has been made to the Township 

Committee and duly considered at the meeting of May 11, 2009; and  

WHEREAS, this Resolution is intended to ratify the action 

heretofore taken; and 

NOW, THEREFORE, BE IT RESOLVED by the Township Committee of 

the Township of Upper, in the County of Cape May and State of New 

Jersey, as follows: 

1.  The allegations of the preamble are incorporated herein 

by this reference. 

    2.   Luke Hogan is hereby appointed in part-time seasonal 

positions as beach sweepers, effective immediately at a salary of  

$10.50 per hour in accordance with the Salary Ordinance. 

        3.   This Resolution ratifies, confirms and approves action 

taken by the Township Committee, by motion, at the meeting of May 

11, 2009. 

   
Resolution No. 118-2009 
Offered by: Conrad   Seconded by: Camp 
Adopted: May 26, 2009 
Roll Call Vote: 
NAME      YES                 NO                 ABSTAINED    ABSENT 
Camp              ___x________    __________   __________      _________ 
Conrad            ___x________    __________   __________      _________ 
Corson     ___x________    __________   __________      _________ 
Newman         ___x________    __________   __________      _________ 
Palombo         ___x________    __________   __________      _________ 
 
 

3. Appointing the 2009 Season Beach Patrol Personnel. 
            TOWNSHIP OF UPPER 
 CAPE MAY COUNTY 
 R E S O L U T I O N 
 RESOLUTION NO. 119-2009 

RE: APPOINTING THE 2009 SEASON BEACH PATROL PERSONNEL 
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_______________________________________________________________________________ 
 
 

WHEREAS, the individuals hereinafter named have been determined to 

possess the requisite skills, training and are otherwise eligible for appointment to 

the position of lifeguard; and 

NOW, THEREFORE, BE IT RESOLVED by the Township Committee of the Township 

of Upper, in the County of Cape May and State of New Jersey, as follows: 

1. The allegations of the preamble are incorporated herein by this 

reference. 

2. The following individuals are appointed as lifeguards in the 

Township of Upper at a salary as stated below in accordance with the Salary Ordinance: 

LIEUTENANTS  
MICHAEL MANNING  $15.25 per hour 

 
SENIOR GUARDS       

   KATELYN KENNY   $13.00 per hour 
 

RETURNING GUARDS 
      RICHARD KELLY   $11.5O per hour 
      GARY RIORDAN   $11.50 per hour 
      WAYNE MCMURRAY  $11.50 per hour 
   PATRICK CURRAN  $11.50 per hour 
   THOMAS MCCANN, JR.  $11.50 per hour 
   FRANCIS EIDEN   $11.50 per hour 
   JOSEPH SWITZER  $11.50 per hour 
   ANDREW TOBIASEN  $11.50 per hour 
   GREG VAN GILDER  $11.50 per hour 
   RODNEY TICE   $11.50 per hour 
   TIMOTHY DRAKE   $11.20 per hour     
   FORD PALMER   $10.50 per hour 
   PATRICK KELLY   $10.50 per hour 
   ZACK KRANEFELD  $10.50 per hour 
   MARYELLEN CURRAN  $10.50 per hour 
   KELLY McHALE   $10.50 per hour   
      
  
 3. This Resolution shall be effective immediately and is further intended to 

ratify, confirm and approve any formal action taken by the Township Committee. 

 
Resolution No. 119-2009 
Offered by:  Palombo         Seconded by:   Newman 
Adopted: May 26, 2009 
Roll Call Vote: 
NAME      YES         NO             ABSTAINED   ABSENT 
Camp           __x_____ _________     _________  ________ 
Conrad         __x_____ _________     _________  ________ 
Corson         __x_____ _________     _________  ________ 
Newman         __x_____ _________     _________  ________ 
Palombo        __x_____ _________     _________  ________ 
 
 

4. Resolution renewing Mobile Home Park Licenses. 
         TOWNSHIP OF UPPER 
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CAPE MAY COUNTY 
R E S O L U T I O N 

RESOLUTION NO.  120 –2009 
RE:  RESOLUTION RENEWING MOBILE HOME PARK LICENSES  
____________________________________________________________ 

 
WHEREAS, each of the Mobile Home Parks hereinafter designated has  

attested that the operation of the mobile home park is in compliance with all applicable New Jersey 

Statutes and the rules and regulations promulgated pursuant thereto. 

 NOW, THEREFORE BE IT RESOLVED by the Township Committee of the Township of 

Upper, in the County of Cape May and State of New Jersey, as follows: 

 

1. The allegations of the preamble are incorporated herein by this reference. 

2. The following mobile home park licenses are hereby renewed for a term of (1) one year, 

commencing August 1, 2009. 

 
HIDDEN PINE MOBILE HOME PARK 

1414 SOUTH SHORE ROAD 
MARMORA, NJ  08223 

10 Sites 
 

PINE HILL MOBILE PARK, INC. 
430 ROUTE 9 SOUTH 
MARMORA, NJ  08223 

132 Sites 
 

OCEAN BEACH TRAILER RESORT 
1100 SO.COMMONWEALTH AVENUE 

P.O. BOX 390 
STRATHMERE, NJ  08248 

95 Sites 
 

SHORE ACRES MOBILE HOME PARK, LLC 
1621 SOUTH SHORE ROAD 

PALERMO, NJ  08230 
197 Sites 

 
3. All officials of the Township are hereby authorized to take such action as necessary or 

required in order to carry out the intent and purpose of this Resolution. 
 
4. This Resolution shall become effective immediately upon adoption. 

 
Resolution No.  120 -2009 
Offered by:    Camp     Seconded by:    Conrad 
Adopted: May 26, 2009 
Roll Call Vote: 
NAME      YES            NO                ABSTAINED    ABSENT 
Camp              ___x_____     __________    _________    _________ 
Conrad                ___x_____     __________    _________    _________ 
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Corson     ___x_____     __________    _________     _________ 
Newman         ___x_____     __________   __________    _________ 
Palombo         ___x_____     __________   __________    _________ 
 

5. Resolution renewing Campground Licenses. 
TOWNSHIP OF UPPER 
CAPE MAY COUNTY 

R E S O L U T I O N 
RESOLUTION NO.  121-2009 

RE:  RESOLUTION RENEWING CAMPGROUND LICENSES  
____________________________________________________________ 

 
WHEREAS, Chapter XII of the Code of Upper Township provides for the renewal of 

licenses to operate a Campground annually after certification by the Cape May County Board of 

Health; and 

WHEREAS, each of the Campgrounds hereinafter designated has had an  

On-site inspection conducted by the Cape May County Board of Health and has been 

Attested that the operation of the campground is in compliance with all applicable New Jersey 

Statutes and the rules and regulations promulgated pursuant thereto. 

 NOW, THEREFORE BE IT RESOLVED by the Township Committee of the 

Township of Upper, in the County of Cape May and State of New Jersey, as follows: 

5. The allegations of the preamble are incorporated herein by this reference. 

6. The following campground licenses are hereby renewed for a term of (1) one year, 

commencing August 1, 2009. 

 
OAK RIDGE RESORT CONDO ASSOC. 

516 ROUTE US 9, SOUTH 
MARMORA, NJ  08223 

240 Sites 
 

PLANTATION CAMPGROUND 
60 CORSON TAVERN ROAD 

SEAVILLE, NJ  08230 
223 Sites 

 
SEAVILLE SHORES CAMPGROUND 

98 CORSON TAVERN ROAD 
SEAVILLE, NJ  08230 

275 Sites 
 

SHADY OAKS CAMPGROUND 
64 ROUTE 50 

SEAVILLE, NJ  08230 
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218 Sites 
 
 

ECHO FARM CAMPGROUND 
3066 ROUTE US 9 SOUTH 

SEAVILLE, NJ  08230 
241 Sites 

 
OCEAN SANDS RESORT 

56 ROUTE 50 
P.O. BOX 518 

SEAVILLE, NJ  08230 
217 Sites 

 
WHIPPOORWILL CAMPGROUND 

810 ROUTE US 9 SO. 
MARMORA, NJ  08223 

288 Sites 
 

SCENIC RIVERVIEW CAMPGROUND 
465 ROUTE 49 
 P.O. BOX 184 

TUCKAHOE, NJ  08250 
101 Sites 

 
SHOREBIRDS CAMPGROUND 

1314 STAGECOACH ROAD 
PALERMO, NJ  08230 

100 Sites 
 
 

7. All officials of the Township are hereby authorized to take such action as necessary 
or required in order to carry out the intent and purpose of this Resolution 

8. This Resolution shall become effective immediately upon adoption. 
 
Resolution No. 121-2009 
Offered by:  Camp    Seconded by:  Conrad 
Adopted: May 26, 2009 
Roll Call Vote: 
NAME      YES           NO                ABSTAINED    ABSENT 
Camp             ____x_____    __________   __________   _________ 
Conrad           ____x____     __________   __________   __________ 
Corson           __________    __________   ____x____    __________ 
Newman        ____x____      __________   __________   _________ 
Palombo        ____x____      __________   __________   __________ 

 
 

6. Resolution strongly opposing the decision to remove Beach Re-Nourishment 
Funding from the current Economic Stimulus Package. 
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TOWNSHIP OF UPPER 

CAPE MAY COUNTY 

R E S O L U T I O N 

RESOLUTION NO.  122-2009 

RE: RESOLUTION STRONGLY OPPOSING THE DECISION TO REMOVE BEACH RE-

NOURISHMENT FUNDING FROM THE CURRENT ECONOMIC STIMULUS PACKAGE 

_________________________________________________________________________ 

 

WHEREAS, the White House Office of Management and Budget has pulled funding 

for every beach re-nourishment project from the stimulus list prepared by the Army Corps of 

Engineers; and 

WHEREAS, at the same time Governor Jon S. Corzine decided to reduce funding 

of New Jersey’s beach re-nourishment projects from $25 million to $18.75 million in order to adopt 

a balanced budget; and 

WHEREAS, Governor Corzine justifies this reduction by claiming “that a law outside 

of the Appropriations Act, no matter how well intended, cannot mandate spending from one year to 

the next” although in many similar situations the State has argued that a law can in fact mandate 

spending from year to year; and 
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WHEREAS, the Township Committee of the Township of Upper feels that the 

dedicated State Shore Protection Fund which is funded by the Realty Transfer Tax has been 

undermined at a time when the revenue generated by tourism is desperately needed; and 

WHEREAS, the Obama administration and Governor Corzine have quickly forgotten 

the lessons of hurricanes Katrina, Rita, Ike and may be putting the lives and property of those in 

coastal communities in harms way if coastal storm protection is compromised; and 

WHEREAS, these proposed cuts to beach re-nourishment programs could ultimately 

cost millions in American taxpayers funds for recover efforts if a hurricane or northeaster should 

hut this environmentally sensitive area; and 

WHEREAS, according to Mark Mauriello, Commissioner of New Jersey DEP beach 

re-nourishment makes New Jersey better prepared for sea level rise; and 

WHEREAS, President Obama and Governor Corzine must also realize the 

importance of the revenue stream generated in New Jersey through tourism which funds many of 

New Jersey’s important social service programs and employs thousands of New Jersey residents; 

WHEREAS, every year there are over two billion visitors to America’s beaches and 

in a time of economic recession, the beach is an even more desirable destination than other 

domestic and foreign alternatives; and 
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WHEREAS, in 2007 beaches contributed $322 billion to America’s economy and 

New Jersey’s 127 miles of beach contributed more than $19 billion (½ of the State’s total tourism 

revenue) in 2008; and 

WHEREAS, for every dollar the federal government spends on beach nourishment it 

gets $320 back in tax revenues 

                        NOW, THEREFORE, BE IT RESOLVED by the Township Committee of the 

Township of Upper, in the County of Cape May and State of New Jersey, as follows: 

1. The allegations of the preamble are incorporated herein by this reference. 

2. The Township Committee of the Township of Upper strongly opposes any cuts to 

federal or state funding of periodic beach nourishment and strongly supports the use of federal 

stimulus money to fund the list of projects prepared by the Arm Corps of Engineers. 

3. A copy of this Resolution shall be forwarded to President Barack H. Obama, 

Senator Frank Lautenberg, Senator Robert Menendez, Governor Jon S. Corzine, Senator Jeff Van 

Drew, Assemblyman Nelson Albano, Assemblyman Matthew Milam and the Jersey Shore 

Partnership. 

Resolution No.   122-2009 

Offered by:  Conrad    Seconded by:    Palombo 

Adopted: May 26, 2009 
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Roll Call Vote: 

NAME   YES NO ABSTAINED ABSENT 

Camp    x                        ___       

Conrad     x_                    ___        

Corson      x                       ___        

Newman    x                       ___        

Palombo     x              ___             ___ 
 
 
7. Resolution opposing cuts in the Energy Tax Receipts. 

TOWNSHIP OF UPPER 

CAPE MAY COUNTY 

R E S O L U T I O N 

RESOLUTION NO.   123-2009 

RE: RESOLUTION OPPOSING CUTS IN THE ENERGY TAX RECEIPTS 

___________________________________________________________________________ 

 

WHEREAS, the Township of Upper relies substantially on revenue from the New 

Jersey Energy Tax Receipts; and 

WHEREAS, cuts proposed in Governor Jon S. Corzine’s 2009 budget provide for a 

substantial reduction in the apportionment to the Township of Upper from Energy Tax Receipts; 

and 

WHEREAS, with the enactment of the Energy Tax Receipts legislation in the late 

1990's it was the intent of the New Jersey legislature to protect the taxpayers in all municipalities 

from the “skim” of the State of New Jersey from such receipts which routinely occurred throughout 

the 1980's and 1990's; and 
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WHEREAS, the State of New Jersey, as evidenced by the governor’s current 

proposed budget, has abandoned the principal behind the Energy Tax Receipts legislation and 

reduced the apportionment allocated to municipalities, particularly the Township of Upper; and 

WHEREAS, the Township Committee of the Township of Upper hereby demands 

that the State fully fund the Energy Tax Receipts Distribution Program rather than increasingly 

keeping money for itself. 

NOW, THEREFORE, BE IT RESOLVED by the Township Committee of the 

Township of Upper, in the County of Cape May and State of New Jersey, as follows: 

1. The allegations of the preamble are incorporated herein by this reference. 

2. The Township Committee of the Township of Upper strongly opposes the cuts 

proposed by Governor Corzine as reflected in the apportionment to the Township of Upper from 

the Energy Tax Receipts. 

3. The original intent of the Energy Receipts Tax was to make sure that payments 

to the municipalities were maintained and increased with inflation. Instead, the State of New Jersey 

has decreased such payments by reducing other forms of aid to balance them out, keeping the 

excess funds with the State. The Township Committee of the Township of Upper strenuously 

objects to this “skim” which is beyond the intent of the legislature. 



 15 

4. A copy of this Resolution shall be forwarded to Governor Jon S. Corzine, 

Senator Jeff Van Drew, Assemblyman Nelson Albano, Assemblyman Matthew Milam, the Senate 

Budget and Appropriations Committee and the Assembly Budget Committee. 

 

Resolution No.  123-2009 

Offered by:  Conrad    Seconded by:  Corson 

Adopted: May 26, 2009 

Roll Call Vote: 

NAME   YES NO ABSTAINED ABSENT 

Camp    x                            ___         

Conrad     x                            ___         

Corson      x                            ___         

Newman    x                            ___         

Palombo     x                            ___ 

8. Resolution requesting approval of the Director of the Division of Local Government 
Services to establish a Dedicated Trust By Rider for Recreation Developer’s Trust 
Pursuant To N.J.A.C. 5:30-15. 

 TOWNSHIP OF UPPER 
 CAPE MAY COUNTY 
 R E S O L U T I O N 
 RESOLUTION NO. 124-2009 
RE:  RESOLUTION REQUESTING APPROVAL OF THE DIRECTOR OF THE 
DIVISION OF LOCAL GOVERNMENT SERVICES TO ESTABLISH A DEDICATED 
TRUST BY RIDER FOR RECYCLING TRUST PURSURANT TO N.J.A.C. 5:30-1 
_____________________________________________________________________________ 
 
  WHEREAS, permission is required of the Director of the Division of Local 

Government Services for approval as a dedication by rider of revenues received by a municipality 

when the revenue is not subject to reasonable accurate estimates in advance; and 

  WHEREAS, N.J.A.C. 5:30-15 permits municipalities to receive amounts for costs 

incurred for recycling; and 



 16 

  WHEREAS, N.J.S.A. 40A:4-39 provides that the Director of the Division of Local 

Government Services may approve expenditures of monies by dedication by rider. 

  NOW, THEREFORE BE IT RESOLVED, by the Township Committee of the 

Township of Upper, Cape May County, State of New Jersey as follows:  

1. The Township Committee of the Township of Upper hereby requests 

permission of the Director of the Division of Local Government Services to pay 

expenditures for recycling created in accordance with the provisions of 

N.J.A.C. 5:30-15 as per N.J.S.A 40A:4-39; and 

2. The Municipal Clerk of the Township of Upper is hereby directed to forward 

two certified copies of this resolution to the Director of the Division of Local 

Government Services. 

Resolution No. 124-2009 
Offered by:  Camp       Seconded by:     Conrad 
Adopted:   May 26, 2009                    
Roll Call Vote: 
NAME   YES NO ABSTAINED ABSENT 
Camp    x                          ____          
Conrad                           x                       ____          
Corson      x                         ____          
Newman    x                         ____          
Palombo     x                                        ____ 
 
 

9. Resolution requesting approval of the Director of the Division of Local Government 
Services to establish a Dedicated Trust By Rider for Recreation Developer’s Trust 
Pursuant To N.J.A.C. 5:30-15. 

 TOWNSHIP OF UPPER 
 CAPE MAY COUNTY 
 R E S O L U T I O N 
 RESOLUTION NO. 125-2009 
RE:  RESOLUTION REQUESTING APPROVAL OF THE DIRECTOR OF THE 
DIVISION OF LOCAL GOVERNMENT SERVICES TO ESTABLISH A  
DEDICATED TRUST BY RIDER FOR RECREATION DEVELOPER’S TRUST 
PURSURANT TO N.J.A.C. 5:30-15 
_____________________________________________________________________________ 
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  WHEREAS, permission is required of the Director of the Division of Local 

Government Services for approval as a dedication by rider of revenues received by a municipality 

when the revenue is not subject to reasonable accurate estimates in advance; and 

  WHEREAS, N.J.A.C. 5:30-15 permits municipalities to receive amounts for costs 

incurred for developer’s escrow; and 

  WHEREAS, N.J.S.A. 40A:4-39 provides that the Director of the Division of Local 

Government Services may approve expenditures of monies by dedication by rider. 

  NOW, THEREFORE BE IT RESOLVED, by the Township Committee of the 

Township of Upper, Cape May County, State of New Jersey as follows:  

3. The Township Committee of the Township of Upper hereby requests 

permission of the Director of the Division of Local Government Services to pay 

expenditures for developer’s escrow created in accordance with the provisions 

of N.J.A.C. 5:30-15 as per N.J.S.A 40A:4-39; and 

4. The Municipal Clerk of the Township of Upper is hereby directed to forward 

two certified copies of this resolution to the Director of the Division of Local 

Government Services.                          

 
Resolution No. 125-2009 
Offered by:  Corson      Seconded by:    Camp 
Adopted:   May 26, 2009                    
Roll Call Vote: 
NAME   YES NO ABSTAINED ABSENT 
Camp    x                           ____          
Conrad                           x _                        ____          
Corson      x                          ____          
Newman    x                         ____          
Palombo           x                                 ____ 
 
 
       10. Authorizing the Mayor to sign and submit an NJDEP Lurp-2 application to the 
NJDEP for Footprint of Disturbance of Whitman Avenue Block 329 Lot (s) 13-20 & 33-40 
Pursuant to NJDEP rules. 
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TOWNSHIP OF UPPER 
CAPE MAY COUNTY 

R E S O L U T I O N 
RESOLUTION NO. 126-2009 

RE: AUTHORIZING THE MAYOR TO SIGNAND SUBMIT AN NJDEP LURP-2 
APPLICATION TO THE NJDEP FOR FOOTPRINT OF DISTURBANCE OF 

WHITMAN AVENUE BLOCK 329 LOT (S) 13-20 & 33-40 
PURSUANT TO NJDEP RULES 

_________________________________________________________________ 
                                              

WHEREAS, the Township of Upper wishes to make application to the New 

Jersey Department of Environmental Protection (NJDEP) for Footprint of Disturbance located at 

Pennsylvania Avenue Block 329 Lot(s) 13-20 & 33-40, Tuckahoe, in the Township of Upper; 

and 

WHEREAS, Gibson Associates P.A. has prepared the NJDEP (lurp-2) 

application describing the project and permit fees and wishes to submit it to the NJDEP; and 

WHEREAS, the Township Committee fully supports and  
 
endorses the actions of Gibson Associates P.A.  in their  filing of the NJDEP Division  
 
of Land Use Regulation Application 
 

Form (LURP-2); and 
 

WHEREAS, Gibson Associates P.A. shall submit the 
  

Permit and necessary fees for the following project: 
 

Freshwater Wetlands Letter of Interpretation,  
      Presence/Absence LOI (Footprint of Disturbance) 
 

WHEREAS, The owner(s) of Block 329 Lots 13-20 & 33-40 shall be 
 
 responsible for the cost of construction to improve Whitman Avenue to the 
 
 roadway standards as directed by the Township Engineer; 
 
NOW, THEREFORE, BE IT RESOLVED by the Township Committee of the 

Township of Upper, in the County of Cape May and State of New Jersey, as follows: 

1.  The allegations of the preamble are incorporated herein by this reference. 
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    2.  The Mayor of the Township of Upper is hereby authorized, directed and 

empowered to sign the NJDEP permit application for Footprint of Disturbance for Pennsylvania 

Avenue, Block 329 Lot(s) 13-20 & 33-40 which is attached hereto as  

Exhibit A. 

3.  All Township officials, officers and employees are empowered to take such 

action as may be necessary or advisable in order to carry out the intent and purpose of this 

Resolution.  

4.  A certified copy of this Resolution shall be provided to Gibson Associates P.A. 

for insertion into the Pennsylvania Avenue NJDEP Division of Land Use Regulation application 

(LURP-2).  

 
Resolution No. 126-2009 
Offered by: Corson  Seconded by: Camp 
Adopted: May 26, 2009 
Roll Call Vote: 
NAME         YES           NO         ABSTAINED    ABSENT 
Camp      __x_______    __________   __________   __________ 
Conrad    __x_______    __________   __________   __________ 
Corson    __x_______    __________   __________   __________ 
Newman __x_______    __________   __________   _________ 
Palombo __x_______    __________   __________   __________ 
 

11. Authorizing the Mayor to sign and submit an NJDEP Lurp-2 application to the 
NJDEP for Footprint of Disturbance of Pennsylvania and Whitman Avenue Block 
332, Lot (s) 3-17, 21-23, 28 & 29 & 33-36 Pursuant to NJDEP rules. 

TOWNSHIP OF UPPER 
CAPE MAY COUNTY 

R E S O L U T I O N 
RESOLUTION NO.  127 -2009 

RE: AUTHORIZING THE MAYOR TO SIGN AND SUBMIT AN NJDEP LURP-2 
APPLICATION TO THE NJDEP FOR FOOTPRINT OF DISTURBANCE OF 
PENNSYLVANIA AND WHITMAN AVENUE BLOCK 332,LOT (S) 3-17, 21-23, 28  
& 29 & 33-36 PURSUANT TO NJDEP RULES 

_________________________________________________________________ 
                               WHEREAS, the Township of Upper wishes to make application to the New 

Jersey Department of Environmental Protection (NJDEP) for Footprint of Disturbance located at 
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Pennsylvania Avenue Block 332 Lot(s) 3-17, 21-23, 28, 29 and 33-36, Tuckahoe, in the 

Township of Upper; and 

WHEREAS, Gibson Associates P.A. has prepared the NJDEP (lurp-2) 

application describing the project and permit fees and wishes to submit it to the NJDEP; and 

WHEREAS, the Township Committee fully supports and endorses the  
 
actions of Gibson Associates P.A.  in their filing of the NJDEP Division of Land Use 
 
Regulation Application Form (LURP-2); and 
 

WHEREAS, Gibson Associates P.A. shall submit the 
  

Permit and necessary fees for the following project: 
 

Freshwater Wetlands Letter of Interpretation,  
Presence/Absence LOI (Footprint of Disturbance) 
 
WHEREAS, The owner(s) of Block 332 Lot(s) 3-17, 21-23, 

28, 29 and 33-36 shall be responsible for the cost of 

construction to improve Pennsylvania and Whitman Avenues to the 

roadway standards as directed by the Township Engineer; 

NOW, THEREFORE, BE IT RESOLVED by the Township Committee of the 

Township of Upper, in the County of Cape May and State of New Jersey, as follows: 

1.  The allegations of the preamble are incorporated herein by this reference. 

    2.  The Mayor of the Township of Upper is hereby authorized, directed and 

empowered to sign the NJDEP permit application for Footprint of Disturbance for Pennsylvania 

Avenue, Block 332, Lot (s) 3-17, 21-23, 28 & 29 & 33-36, which is attached hereto as Exhibit A. 

3.  All Township officials, officers and employees are empowered to take such 

action as may be necessary or advisable in order to carry out the intent and purpose of this 

Resolution. 
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4.  A certified copy of this Resolution shall be provided to Gibson Associates P.A. 

for insertion into the Pennsylvania Avenue NJDEP Division of Land Use Regulation application 

(LURP-2).  

Resolution No.  127-2009 
Offered by: Camp  Seconded by: Conrad 
Adopted: May 26, 2009 
Roll Call Vote: 
NAME      YES           NO           ABSTAINED    ABSENT 
Camp       _x________    __________   __________   __________ 
Conrad     _x________    __________   __________   __________ 
Corson     _x________    __________   __________   __________ 
Newman  _x________    __________   __________   _________ 
Palombo  _x________    __________   __________   __________ 
 

12. Authorizing the Mayor to sign and submit an NJDEP Lurp-2 application to the 
NJDEP for Footprint of Disturbance of Whitman Avenue Block 333 Lot (s) 1-8, 21 & 
22 & 25-28 Pursuant to NJDEP rules. 

TOWNSHIP OF UPPER 
CAPE MAY COUNTY 

R E S O L U T I O N 
RESOLUTION NO. 128 -2009 

RE: AUTHORIZING THE MAYOR TO SIGN AND SUBMIT AN NJDEP LURP-2 
APPLICATION TO THE NJDEP FOR FOOTPRINT OF DISTURBANCE OF 
WHITMAN AVENUE BLOCK 333 LOT (S) 1-8, 21 & 22 & 25-28 
PURSUANT TO NJDEP RULES 

_________________________________________________________________ 
                                                    

WHEREAS, the Township of Upper wishes to make application to the New 

Jersey Department of Environmental Protection (NJDEP) for Footprint of Disturbance located at 

Pennsylvania Avenue Block 333 Lot(s) 1-8, 21 & 22 & 25-28, Tuckahoe, in the Township of 

Upper; and 

WHEREAS, Gibson Associates P.A. has prepared the NJDEP (lurp-2) 

application describing the project and permit fees and wishes to submit it to the NJDEP; and 

WHEREAS, the Township Committee fully supports and  
 
endorses the actions of Gibson Associates P.A.  in their  
 
filing of the NJDEP Division of Land Use Regulation Application 
 
Form (LURP-2); and  
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WHEREAS, Gibson Associates P.A. shall submit the 

  
Permit and necessary fees for the following project: 
 

Freshwater Wetlands Letter of Interpretation,  
Presence/Absence LOI (Footprint of Disturbance) 
 
WHEREAS, The owner(s) of Block 333 Lots 1-8, 21 & 22 & 

25-28 shall be responsible for the cost of construction to 

improve Pennsylvania Avenue to the roadway standards as directed 

by the Township Engineer; 

NOW, THEREFORE, BE IT RESOLVED by the Township Committee of the 

Township of Upper, in the County of Cape May and State of New Jersey, as follows: 

1.  The allegations of the preamble are incorporated herein by this reference. 

    2.  The Mayor of the Township of Upper is hereby authorized, directed and 

empowered to sign the NJDEP permit application for Footprint of Disturbance for Pennsylvania 

Avenue, 333 Lot(s) 1-8, 21 & 22 & 25-28 which is attached hereto as  

Exhibit A. 

3.  All Township officials, officers and employees are empowered to take such 

action as may be necessary or advisable in order to carry out the intent and purpose of this 

Resolution. 

4.  A certified copy of this Resolution shall be provided to Gibson Associates P.A. 

for insertion into the Pennsylvania Avenue NJDEP Division of Land Use Regulation application 

(LURP-2).  

 
Resolution No. 128 -2009 
Offered by: Newman  Seconded by: Camp 
Adopted: May 26, 2009 
Roll Call Vote: 
NAME      YES           NO           ABSTAINED    ABSENT 
Camp   __x_______    __________   __________   __________ 
Conrad   __x_______    __________   __________   __________ 
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Corson  __x_______    __________   __________   __________ 
Newman __x_______    __________   __________   _________ 
Palombo  __x_______    __________   __________   __________ 
 

13. Authorization for Mayor to sign NJDEP permit application for improvement of   
  Harbor Road ROW; Block 735 Lot 13. 
 

TOWNSHIP OF UPPER 
CAPE MAY COUNTY 

R E S O L U T I O N 
RESOLUTION NO.  129-2009 

RE: AUTHORIZING THE MAYOR TO SIGN 
AND SUBMIT AN NJDEP LURP-2 

APPLICATION TO THE NJDEP FOR THE IMPROVEMENTS 
OF HARBOR ROAD R-O-W; BLOCK 735 LOT 13 PURSUANT TO NJDEP RULES 

_________________________________________________________________ 
                                                   

WHEREAS, the Township of Upper wishes to make application to the New 

Jersey Department of Environmental Protection (NJDEP) for Improvements of Harbor Road 

located at 127 Harbor Road R-O-W Block 735 Lot 13, Beesley’s Point, in the Township of 

Upper; and 

WHEREAS, Waters Edge Environmental, LLC has prepared the NJDEP (lurp-2) 

application describing the project and permit fees and wishes to submit it to the NJDEP; and 

WHEREAS, the Township Committee fully supports and endorses the actions  
 
of  Waters Edge Environmental, LLC in their filing of the NJDEP Division of Land Use  
 
Regulation Application Form (LURP-2); and  
 

WHEREAS, Waters Edge Environmental, LLC shall submit 
 
The Permit and necessary fees for the following project: 
 

HARBOR ROAD IMPROVEMENTS 
FWW TAW for redevelopment & CAFRA Individual  
Permit application for roadway improvements 
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WHEREAS, The owner(s) of Block 735 Lot 13 shall be 

responsible for the cost of construction to improve Harbor Road 

to the roadway standards as directed by the Township Engineer; 

NOW, THEREFORE, BE IT RESOLVED by the Township Committee of the 

Township of Upper, in the County of Cape May and State of New Jersey, as follows: 

1.  The allegations of the preamble are incorporated herein by this reference. 

2. The Mayor of the Township of Upper is hereby authorized, directed and 

empowered to sign the NJDEP permit application for Harbor Road 

Improvements, which is attached hereto as Exhibit A. 

3.  All Township officials, officers and employees are empowered to take such 

action as may be necessary or advisable in order to carry out the intent and purpose of this 

Resolution. 

3. A certified copy of this Resolution shall be provided to Waters Edge 

Environmental, LLC for insertion into the Harbor Road NJDEP Division of 

Land Use Regulation application (LURP-2). 

Resolution No.  129 -2009 
Offered by: Camp  Seconded by: Newman 
Adopted: May 26, 2009 
Roll Call Vote: 
NAME      YES           NO           ABSTAINED    ABSENT 
Camp     _x________    __________   __________   __________ 
Conrad     _x________    __________   __________   __________ 
Corson    _x________    __________   __________   __________ 
Newman _x________    __________   __________   _________ 
Palombo _x________    __________   __________   __________ 

 
 14.  Authorizing the advertisement for bids for the Peach Orchard Road paving project. 

 TOWNSHIP OF UPPER 
 CAPE MAY COUNTY 
 R E S O L U T I O N 
 RESOLUTION NO.130-2009 
 RE: AUTHORIZING THE 
 ADVERTISEMENT FOR BIDS FOR 
 THE PEACH ORCHARD ROAD PAVING PROJECT 
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_________________________________________________________________ 
 

WHEREAS, the Township of Upper participates in a yearly maintenance program to 

pave various streets throughout the municipality; and 

WHEREAS, pursuant to the provisions of the Local Public Contracts Law, the Township 

of Upper intends to solicit bids as herein indicated; 

NOW, THEREFORE, BE IT RESOLVED by the Township Committee of the 

Township of Upper, in the County of Cape May and State of New Jersey, as follows: 

1.  The allegations of the preamble are incorporated herein by this reference. 

    2.  The Township Engineer is hereby authorized and directed to prepare specifications, 

bid documents and solicit bids for the following project: 

Peach Orchard Road Paving Project.   

3. Sealed bids shall be received by the Township of Upper in accordance with the  
 
directives contained in the Notice to Bidders. 

 
Resolution No. 130-2009 
Offered by:   Camp    Seconded by: Newman 
Adopted: May 26, 2009 
Roll Call Vote: 
NAME      YES           NO        ABSTAINED    ABSENT 
Camp      __x____    __________   __________   __________ 
Conrad          __x____    __________   __________   __________ 
Corson                   __x____    __________   __________   __________ 
Newman     __x____    __________   __________   __________ 
Palombo                __x____    __________   __________   _________ 

 
 

15.  Appointment of Maser Consulting P.A. to assist the Township of Upper in the 
development of its Form-Based Code for its Street Plan. 

                                      TOWNSHIP OF UPPER 

CAPE MAY COUNTY 

R E S O L U T I O N 

RESOLUTION NO.   131-2009 

RE:  APPOINTMENT OF MASER CONSULTING P.A. TO ASSIST THE TOWNSHIP OF 

UPPER IN THE DEVELOPMENT OF ITS FORM-BASED CODE FOR  

ITS STREET PLAN 
________________________________________________________________ 
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WHEREAS, pursuant to Resolution No. 294-2008 Maser Consulting, P.A. 

was awarded the contract to assist the Township in the preparation of Form-Based Code 

Design Guidelines as a part of the New Jersey Smart Futures Grant awarded to the 

Township; and 

WHEREAS, as part of the Form-Based Code Design Guidelines the 

Township of Upper wishes to develop a Form-Based Code for its Street Plan for the 

Marmora and Seaville sections of the Township; and 

WHEREAS, the Township requires a planner to assist in the preparation of 

the Form-Based Code for its Street Plan; and 

WHEREAS, the Township has decided to acquire the services of the firm of 

Maser Consulting, P.A. as a non-fair and open contract pursuant to the provisions of 

N.J.S.A. 19:44A-2.05; and 

WHEREAS, a resolution is required authorizing the award of a contract for 

the aforesaid professional services and the Township Committee has determined that it is 

in the best interest of the Township to award such contract to Maser Consulting, P.A. as 
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set forth in the proposal provided by Maser Consulting, P.A. dated April 30, 2009 and 

attached hereto as Exhibit A; and 

WHEREAS, Maser Consulting P.A. has completed and submitted a Business 

Entity Disclosure Certification which certifies that Maser Consulting P.A. has not made any 

reportable contributions to a political or candidate committee in the Township that would 

bar the award of this contract and that the contract will prohibit Maser Consulting P.A. 

from making any reportable contributions through the term of the contract; and 

NOW, THEREFORE, BE IT RESOLVED by the Township Committee of the 

Township of Upper, in the County of Cape May and State of New Jersey, as follows: 

1.  The allegations of the preamble are incorporated herein by this reference. 

2.  Maser Consulting P.A. with offices at Perryville III Corporate Park, 

53 Frontage Road, Suite 120, Clinton, New Jersey is hereby appointed Professional 

Planner for the Township of Upper for the purposes specified in this Resolution and the 

proposal provided by Maser Consulting, P.A. dated April 30, 2009 and attached hereto as 

Exhibit A. 
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3.  The term of this contract is for a period not to exceed the length of time 

necessary for completion of the aforesaid project, unless sooner terminated by the 

Township of Upper, at the option of the Township of Upper. 

4.This Contract is awarded without competitive bidding as a “professional 

service” in accordance with N.J.S.A. 40A:11-5(1)(a) of the New Jersey Local Public 

Contract Law because Maser Consulting P.A. has professional knowledge as to municipal 

planning issues which knowledge is particularly valuable to the Township Committee and 

this service is acquired as a non-fair and open contract pursuant to N.J.S.A. 19:44A-2.05. 

NOTICE OF CONTRACT AWARD 

5. The Township Committee of the Township of Upper, State of New Jersey 

has awarded the contract without competitive bidding as a professional service pursuant to 

N.J.S.A. 40A:11-5(1)(a) to Maser Consulting P.A. for planning services.  This contract and 

the resolution authorizing same shall be available for public inspection in the office of the 

municipal clerk of the Township of Upper, State of New Jersey. 
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6.  A certificate from the Chief Financial Officer of Upper Township showing 

the availability of adequate funds for this contract and showing the line item appropriation 

of the official budget to which this contract will be properly charged must be provided to 

the governing body and shall be attached to this Resolution and kept in the files of the 

municipal clerk. 

7.  Maser Consulting P.A. has registered with the State of New Jersey 

pursuant to c.57, Laws of 2004 and has provided proof of that registration to the 

Township of Upper. 

8.  The Mayor and the Township Clerk are hereby authorized and directed 

to execute, on behalf of the Township of Upper, a Professional Contract with Maser 

Consulting P.A. in accordance with the terms and provisions of the Local Public Contracts 

Law, subject to and in accordance with the limitations imposed herein.  Upon execution of 

all parties thereto said contract shall become effective. 

9.  A copy of this Resolution shall be published in the official newspaper of 

the Township of Upper within ten (10) days from the date of adoption. 
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10.  This Resolution shall be effective as of adoption. 

Resolution No.  131-2009 

Offered by: Corson    Seconded by:    Camp 

Adopted:   May 26, 2009 

 

Roll Call Vote: 

NAME  YES  NO  ABSTAINED  ABSENT 

Camp            __x__              ____                   _____                   ____          

  

Conrad          __x__ ____                   _____     ____  

Corson          __x__ ____            _____     ____ 

Newman       __x__              ____          _____     ____ 

Palombo       __x__              ____                  _____                     ____  

16. Authorizing the Mayor to sign the New Jersey Board of Public Utilities Local 
Government Energy Audit Program grant application. 

TOWNSHIP OF UPPER 
 CAPE MAY COUNTY 
 R E S O L U T I O N 
 RESOLUTION NO. 132-2009 
                                    RE: AUTHORIZING THE MAYOR TO SIGN  
                           THE NEW JERSEY BOARD OF PUBLIC UTILITIES  
  LOCAL GOVERNMENT ENERGY AUDIT PROGRAM GRANT APPLICATION 
_________________________________________________________________ 

WHEREAS, the New Jersey Board of Public Utilities, Office of Clean Energy 

administers the Local Government Energy Audit Program (Program), an incentive program to 

assist local government agencies to conduct energy audits and to encourage implementation of 

energy conservation measures; and  

WHEREAS, the Governing Body of Township of Upper has decided to apply to 

participate in the Local Government Energy Audit Program; and 
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WHEREAS, the facilities to be audited are in New Jersey, are owned by the 

Township of Upper, are served by a New Jersey regulated public utility, and that the Township 

of Upper has not already reserved $100,000 in the Program this year as of this application; and, 

WHEREAS, it is acknowledged that acceptance into the Program is dependent on 

the Scope of Work and cost proposal, and that Program rules will have to be met in order to 

receive incentive funds; and,  

WHEREAS, upon acceptance into the Program, the Township of Upper will 

prepare Facility Data Forms and Scopes of Work for each facility to be audited, solicit quotations 

from the authorized contractors, and submit the Part B application; and, 

WHEREAS, the Township of Upper understands that energy audit work cannot 

proceed until an Application Approval Notice is received from the Program; and, 

WHEREAS, the Township Committee fully supports and endorses the actions of 

the Township Engineer in his filing of the grant application. 

NOW, THEREFORE, BE IT RESOLVED by the Township Committee of the 

Township of Upper, in the County of Cape May and State of New Jersey, as follows: 

1.  The allegations of the preamble are incorporated herein by this reference. 

    2.  The Mayor of the Township of Upper is hereby authorized, directed and 

empowered to submit an Application for participation in the Local Government Energy Audit 

Program of the New Jersey Board of Public Utilities outlined above. 

                       3.  All Township officials, officers and employees are empowered to take such  
 
action as may be necessary or advisable in order to carry out the intent and purpose of this  
 
Resolution. 

4.  A certified copy of this Resolution shall be provided to the Township Engineer 

for insertion into the grant application. 

 
Resolution No. 132-2009 
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Offered by: Camp          Seconded by: Conrad 
Adopted:  May 26, 2009  
 
Roll Call Vote: 
NAME      YES           NO         ABSTAINED    ABSENT 
Camp        ____x_______    __________   __________   __________ 
Conrad      ____x_______    __________   __________   __________ 
Corson      ____x_______    __________   __________   __________ 
Newman   ____x_______    __________   __________   __________ 
Palombo   ____x_______    __________   __________   __________ 

 

17. Resolution to Deny the Petition for De-annexation of Strathmere and Whale 
Beach.  

TOWNSHIP OF UPPER 

CAPE MAY COUNTY 

R E S O L U T I O N 

RESOLUTION NO.  133-2009 

RE: RESOLUTION TO DENY THE PETITION FOR DE-ANNEXATION OF STRATHMERE 

AND WHALE BEACH 

____________________________________________________________________ 

 

   WHEREAS, on November 27, 2007 a petition was presented to the 

Township Committee of the Township of Upper by a group of legal voters residing in the 

Strathmere and Whale Beach sections of the Township, organized and known as “Citizens 

for Strathmere and Whale Beach” (hereinafter “Petitioners”), requesting that said sections 

of the Township be de-annexed from Upper Township and annexed to Sea Isle City 

(hereinafter “Petition”); and 
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WHEREAS, pursuant to N.J.S.A. 40A7-12, the Township Committee referred 

said Petition to the Upper Township Planning Board for the issuance of a report to the 

Township Committee on the impact of the de-annexation upon the municipality; and 

             WHEREAS, the Upper Township Planning Board held 18 public meetings 

from February 2008 through April 2009 to consider this request for de-annexation; and 

             WHEREAS, the Upper Township Planning Board, on April 16, 2009, issued 

an Impact Report on the Petition for De-annexation of Strathmere and Whale Beach 

(hereinafter “Impact Report”) which was formally adopted pursuant to Special Resolution 

No. STRATH01-09 and recommended that the Township Committee deny the Petitioners’ 

request for de-annexation; and 

            WHEREAS, a copy of the Impact Report on the Petition is attached hereto as 

Exhibit A and incorporated herein; and 

WHEREAS, at its meeting on May 11, 2009 the Township Committee heard 

a presentation and argument on behalf of the Petitioners by their legal counsel which 

objected to the findings of the Impact Report and the recommendations therein and 
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asserted that the Petitioners are entitled to the consent of the municipal governing body to 

their Petition; and 

WHEREAS, at the May 11, 2009 Township Committee meeting the 

Township Committee also heard reviews from the Planning Board Chairperson, the 

Planning Board Professional Planner and the Township’s Auditor on various aspects of the 

Impact Report and the de-annexation request; and 

WHEREAS, the Township Committee has thoroughly reviewed the record 

before the Planning Board, the Impact Report and its exhibits and the arguments of 

counsel for the Petitioners; and 

WHEREAS, the Township Committee also met at a special meeting on 

May 21, 2009 to deliberate, make findings of fact and make a determination on the 

Petition; and 

WHEREAS, the Township Committee of the Township of Upper hereby 

makes the following findings: 
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1. The Strathmere and Whale Beach sections of Upper Township make 

up less than 1% of the total area of Upper Township, but constitute 

17.5% of the total tax ratables of Upper Township; 

2. Experts for both the Petitioners and the Township testified and agreed 

that the de-annexation of Strathmere and Whale Beach will result in 

an estimated tax increase to the balance of the residents of the 

Township of $700.00 to the owner of a home assessed at 

$350,000.00 and the tax rate for the balance of the Township would 

increase 20 cents per $100 of assessed value. With the de-

annexation of the Strathmere and Whale Beach sections of the 

Township the municipality would lose over $393 million worth of tax 

ratable property; 

3. With the de-annexation of Strathmere and Whale Beach the overall 

bonding capacity of the municipality will be reduced; 
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4. The de-annexation of Strathmere and Whale Beach will not provide a 

significant reduction in municipal services to offset the loss of 

ratables. De-annexation will result in substantial injury to the well 

being of Upper Township resulting primarily from a substantial loss in 

tax ratable property and an estimated school tax rise of 19.7%. In 

addition, the significant and substantial reduction in tax ratable 

property will affect the Township in the future when a local purpose 

tax becomes necessary; 

 

 5. De-annexation will affect the economic and social well being of the 

majority of the residents of Strathmere and Whale Beach as follows: 

a. They will receive a tax reduction of 40% to 50% if annexed to 

Sea Isle City; 

b. They would be annexed to a contiguous barrier island with 

similar geographic aspects; 
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c. They will be part of a homogenous community but would suffer 

a loss of social and economic diversity as well; 

d. With respect to police response time, general response times 

may be less but it is questionable whether this will have any 

positive effect on an already very low crime rate compared to 

Sea Isle City and other municipalities; 

e. Emergency medical services and fire safety services may 

suffer given the fact that representatives of Strathmere and 

Whale Beach previously requested that backup to these 

services be provided by Ocean City rather than Sea Isle City 

due to their dissatisfaction with such services from Sea Isle 

City; 

f. There may be an increase in frequency of trash pickup if 

annexed to Sea Isle City. 
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6. If de-annexation were to occur Upper Township would suffer a loss of 

social diversity in that it would lose one of the most prestigious and 

upscale communities within its borders. Upper Township would also 

lose its only beachfront community. 

7. Upper Township is made up of numerous villages and individual 

communities, one of which is Strathmere and Whale Beach. Each 

such community has its own character and history as part of Upper 

Township. Upper Township would lose one of its most significant 

villages if de-annexation were to occur. 

                      8.       Many of the complaints regarding municipal services and 

police 

                                 protection were not raised to the Township Committee or the 

                                 municipality. Rather, these complaints surfaced at the 

Planning 
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                                 Board de-annexation petition hearings. The State Police 

barracks 

                                 has no record of complaints regarding response time from 

                                 residents of Strathmere and Whale Beach. 

9. The State Police response times in Strathmere and Whale Beach are 

acceptable as evidenced by the low crime rate compared to other 

municipalities. The response time is uniform throughout the Township 

and it is acceptable. 

10. The testimony at the Planning Board of a number of individuals in 

favor of de-annexation, as well as statements on the Petitioners’ web 

site and press releases of the Petitioners in the record, indicate that 

the motivation for the petition was taxes. Since “tax shopping” is not 

a permitted basis for de-annexation, Petitioners were advised on their 

initial web site to focus on a lack of municipal services. Consequently, 

the testimony and evidence presented at the Planning Board hearings 
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encompassed numerous complaints regarding municipal services, 

many of which were never raised prior to the filing of the de-

annexation petition. The complaints are not credible evidence that the 

denial of the Petition is detrimental to the well being of a majority of 

the residents of Strathmere and Whale Beach. 

WHEREAS, the Township Committee of the Township of Upper finds that a 

refusal to consent to the de-annexation request of the Petitioners is detrimental to the 

economic and social well being of a majority of the residents of the Strathmere and Whale 

Beach sections of the Township due to the fact that annexation to Sea Isle City will result 

in a 40%-50% tax decrease for those residents paying real estate taxes; and 

WHEREAS, the Township Committee of the Township of Upper finds that 

the de- annexation proposed by the Petitioners will cause a significant injury to the well 

being of Upper Township for the reasons set forth above and as outlined in the Impact 

Report and summarized as follows: 

i. Loss of tax ratables; 



 41 

ii. Current and future tax increases; 

iii. Reduction in bonding capacity; 

iv. Loss of social diversity; 

v. Loss of the Township’s most prestigious and upscale 

community; 

vi. Loss of the Township’s only beachfront community; and 

                        NOW, THEREFORE, BE IT RESOLVED by the Township Committee 

of the Township of Upper, in the County of Cape May and State of New Jersey on this 

26th day of May, 2009 that the Petition for the De-annexation of the Strathmere and 

Whale Beach sections of Upper Township hereby is denied for the reasons set forth 

above. 

Resolution No.    133-2009 

Offered by:  Corson    Seconded by:    Camp 

Adopted: May 26, 2009 

Roll Call Vote: 

NAME  YES NO ABSTAINED ABSENT 

Camp                x                                                  

Conrad     x                                                  

Corson     x                                                  
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Newman           x                                                  

Palombo     x                                 ____        

Planning Board Resolution and Impact Report Attached.   
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ORDINANCES 
 

18. Public Hearing and Final Adoption of Ordinance No. 013-2009 RE: AN 
ORDINANCE AMENDING REVISED GENERAL ORDINANCE CHAPTER 
XX OF THE CODE OF UPPER TOWNSHIP TO ESTABLISH 
DEVELOPMENT FEES TO FACILITATE AFFORDABLE HOUSING.  

It was discussed that this ordinance allows the Township to collect fees on new structures.  
The fees will be used to fund the affordable housing program within the Township. 
Otherwise, without this ordinance in place the nonresidential fees would go to the state and 
any Affordable Housing project not funded through another source would be funded through 
out budget.  During the Public Comment portion of the meeting there were no speakers.  
Motion was made by Jay Newman, second by Barbara Camp to adopt Ordinance 013-2009.   
During roll call vote all five Committee members voted in the affirmative. 

 
TOWNSHIP OF UPPER 
CAPE MAY COUNTY 

ORDINANCE NO.  013 -2009 
RE: AN ORDINANCE AMENDING REVISED GENERAL ORDINANCE CHAPTER XX 
OF THE CODE OF UPPER TOWNSHIP TO ESTABLISH DEVELOPMENT FEES TO 

FACILITATE AFFORDABLE HOUSING 
____________________________________________________________________________ 
 

WHEREAS, the New Jersey Supreme Court and New Jersey Legislature have 

recognized and mandated in So. Burl. Co. NAACP v. Mount Laurel, 92 N.J. 158 (1983) (“Mount 

Laurel II”) and the Fair Housing Act, N.J.S.A. 52:27D-301, et seq. (“FHA”) that every 

municipality in New Jersey has an affirmative obligation to facilitate the provision of affordable 

housing; and 

WHEREAS, the New Jersey Council on Affordable Housing (“COAH”) is the State 

administrative agency created pursuant to the FHA vested with primary jurisdiction for the 

administration of affordable housing obligations in accordance with sound regional planning 

considerations in New Jersey; and 

WHEREAS, Pursuant to P.L.2008, c.46 section 8 (C. 52:27D-329.2) and the Statewide 

Non-Residential Development Fee Act (C. 40:55D-8.1 through 8.7), COAH is authorized to 

adopt and promulgate regulations necessary for the establishment, implementation, review, 

monitoring and enforcement of municipal affordable housing trust funds and corresponding 
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spending plans.  Municipalities that are under the jurisdiction of the Council or court of 

competent jurisdiction and have a COAH-approved spending plan may retain fees collected from 

non-residential development; and; 

WHEREAS, the Township of Upper intends to establish standards for the collection, 

maintenance, and expenditure of development fees pursuant to COAH’s regulations and in 

accordance P.L.2008, c.46, Sections 8 and 32-38.  Fees collected pursuant to this ordinance shall 

be used for the sole purpose of providing low- and moderate-income housing.  This ordinance 

shall be interpreted within the framework of COAH’s rules on development fees, codified at 

N.J.A.C. 5:97-8; and 

WHEREAS, COAH approved the Township’s model development fee ordinance on 

March 17, 2009. 

NOW, THEREFORE, BE IT ORDAINED AND ESTABLISHED by the Township 

Committee of the Township of Upper that Chapter XX of the Revised General Ordinance of the 

Township of Upper, also known as the Code of Upper Township be and is hereby amended as 

follows: 

The following  Section 20 -15  entitled “ Development Fees “ is hereby added and reads 

as follows: 

§20- 15 Development Fees 
 
a. Purpose 
 

1. In Holmdel Builder’s Association V. Holmdel Township, 121 N.J. 550 (1990), the 
New Jersey Supreme Court determined that mandatory development fees are 
authorized by the Fair Housing Act of 1985 (the Act), N.J.S.A. 52:27d-301 et 
seq., and the State Constitution, subject to the Council on Affordable Housing’s 
(COAH’s) adoption of rules. 

2. Pursuant to P.L.2008, c.46 section 8 (C. 52:27D-329.2) and the Statewide Non-
Residential Development Fee Act (C. 40:55D-8.1 through 8.7), COAH is 
authorized to adopt and promulgate regulations necessary for the establishment, 
implementation, review, monitoring and enforcement of municipal affordable 
housing trust funds and corresponding spending plans.  Municipalities that are 
under the jurisdiction of the Council or court of competent jurisdiction and have a 
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COAH-approved spending plan may retain fees collected from non-residential 
development. 

3. This ordinance establishes standards for the collection, maintenance, and 
expenditure of development fees pursuant to COAH’s regulations and in 
accordance P.L.2008, c.46, Sections 8 and 32-38.  Fees collected pursuant to this 
ordinance shall be used for the sole purpose of providing low- and moderate-
income housing.  This ordinance shall be interpreted within the framework of 
COAH’s rules on development fees, codified at N.J.A.C. 5:97-8. 

 
b. Basic requirements 
 

1. This ordinance shall not be effective until approved by COAH pursuant to 
N.J.A.C. 5:96-5.1. 

2. Upper Township shall not spend development fees until COAH has approved a 
plan for spending such fees in conformance with N.J.A.C. 5:97-8.10 and N.J.A.C. 
5:96-5.3. 

 
c. Definitions 
 

The following terms, as used in this subsection, shall have the following meanings: 
 

Affordable housing development means a development included in the Housing Element 
and Fair Share Plan, and includes, but is not limited to, an inclusionary development, a 
municipal construction project or a 100 percent affordable development. 

 
COAH or the Council means the New Jersey Council on Affordable Housing established 
under the Act which has primary jurisdiction for the administration of housing 
obligations in accordance with sound regional planning consideration in the State. 

 
Development fee means money paid by a developer for the improvement of property as 
permitted in N.J.A.C. 5:97-8.3. 
 

            Developer means the legal or beneficial owner or owners of a lot or of any land   
            proposed to be included in a proposed development, including the holder of an option or   
            contract to purchase, or other person having an enforceable proprietary interest in such    
            land.   
 

Equalized assessed value means the assessed value of a property divided by the current 
average ratio of assessed to true value for the municipality in which the property is 
situated, as determined in accordance with sections 1, 5, and 6 of P.L.1973, c.123 
(C.54:1-35a through C.54:1-35c).   

 
Green building strategies means those strategies that minimize the impact of 
development on the environment, and enhance the health, safety and well-being of 
residents by producing durable, low-maintenance, resource-efficient housing while 
making optimum use of existing infrastructure and community services.  

 
d. Residential Development fees 
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1. Imposed fees 
i. Within all residential zone districts, Town Center (TC) and Town Center 

Core (TCC) zone districts, and other zone districts which permit 
residential uses,   residential developers, except for developers of the types 
of development specifically exempted below, shall pay a fee of one and a 
half (1.5%) percent of the equalized assessed value of the land and 
improvements for all new residential construction on an unimproved lot or 
lots provided no increased density is permitted. 

ii. Residential developers, except for the developers of the types of 
development specifically exempted below, shall also pay a fee equal to 
one and a half (1.5%) percent of the equalized value resulting from any 
additions to existing structures used for residential purposes. 

iii. Development fees shall be imposed and collected when an existing 
structure is demolished and replaced. The development fee of one and a 
half (1.5%) percent shall be calculated on the difference between the 
equalized assessed value of pre-existing land and improvement and the 
equalized assessed value of the newly improved structure, i.e., land and 
improvement, at the time final certificate of occupancy is issued. If the 
calculation required under this section results in a negative number, the 
residential development fee shall be zero. 

iv. When an increase in residential density pursuant to N.J.S.A. 40:55D-
70d(5) (known as a “d” variance) has been permitted, developers may be 
required to pay a development fee of six percent of the equalized assessed 
value for each additional unit that may be realized.  However, if the 
zoning on a site has changed during the two-year period preceding the 
filing of such a variance application, the base density for the purposes of 
calculating the bonus development fee shall be the highest density 
permitted by right during the two-year period preceding the filing of the 
variance application. Example: If an approval allows four units to be 
constructed on a site that was zoned for two units, the fees could equal one 
and a half percent of the equalized assessed value on the first two units; 
and the specified higher percentage up to six percent of the equalized 
assessed value for the two additional units, provided zoning on the site has 
not changed during the two-year period preceding the filing of such a 
variance application. 

2. Eligible exactions, ineligible exactions and exemptions for residential 
development  
i. Affordable housing developments, developments where the developer is 

providing for the construction of affordable units elsewhere in the 
municipality and developments where the developer has made a payment 
in lieu of on-site construction of affordable units shall be exempt from 
development fees. 

 
ii. Developments that have received preliminary or final site plan approval 
            prior to the adoption of the development fee ordinance shall be exempt    
            from development fees, unless the developer seeks a substantial change in   
            the approval or the approval required compliance with future municipal  
            COAH ordinances and regulations.  Where a site plan approval does not  
            apply, a zoning and/or construction permit shall be synonymous with  
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            preliminary or final site plan approval for this purpose.  The fee  
            percentage shall be vested on the date that the construction permit is  
            issued. 
iii. The fee shall not apply to an increase in equalized assessed value resulting 

from alterations, reconstruction, renovations, repairs and additions within 
the existing footprint. 

 
e. Non-residential Development fees 
 

1. Imposed fees 
i. Within all zoning districts, non-residential developers, except for 

developers of the types of development specifically exempted, shall pay a 
fee equal to two and one-half (2.5%) percent of the equalized assessed 
value of the land and improvements, for all new non-residential 
construction on an unimproved lot or lots. 

ii. Non-residential developers, except for developers of the types of 
development specifically exempted, shall also pay a fee equal to two and 
one-half (2.5%) percent of the increase in equalized assessed value 
resulting from any additions to existing structures to be used for non-
residential purposes. 

iii. Development fees shall be imposed and collected when an existing 
structure is demolished and replaced.  The development fee of two and a 
half percent (2.5%) shall be calculated on the difference between the 
equalized assessed value of the pre-existing land and improvement and the 
equalized assessed value of the newly improved structure, i.e. land and 
improvement, at the time final certificate of occupancy is issued.  If the 
calculation required under this section results in a negative number, the 
non-residential development fee shall be zero. 

2. Eligible exactions, ineligible exactions and exemptions for non-residential 
development 
i. The non-residential portion of a mixed-use inclusionary or market rate 

development shall be subject to the two and a half (2.5) percent 
development fee, unless otherwise exempted below. 

ii. The two and a half (2.5%) percent fee shall not apply to an increase in 
equalized assessed value resulting from alterations, change in use within 
existing footprint, reconstruction, renovations and repairs. 

iii. Non-residential developments shall be exempt from the payment of non-
residential development fees in accordance with the exemptions required 
pursuant to P.L.2008, c.46, as specified in the Form N-RDF “State of New 
Jersey Non-Residential Development Certification/Exemption” Form.  
Any exemption claimed by a developer shall be substantiated by that 
developer. 

iv. A developer of a non-residential development exempted from the non-
residential development fee pursuant to P.L.2008, c.46 shall be subject to 
it at such time the basis for the exemption no longer applies, and shall 
make the payment of the non-residential development fee, in that event, 
within three years after that event or after the issuance of the final 
certificate of occupancy of the no-residential development, whichever is 
later. 
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v. If a property which was exempted from the collection of a non-residential 
development fee thereafter ceases to be exempt from property taxation, the 
owner of the property shall remit the fees required pursuant to this section 
within 45 days of the termination of the property tax exemption.  Unpaid 
non-residential development fees under these circumstances may be 
enforceable by Upper Township as a lien against the real property of the 
owner. 

vi. Developments that have received preliminary or final site plan approval 
prior to the adoption of the development fee ordinance shall be exempt 
from development fees, unless the developer seeks a substantial change in 
the approval or the approval required compliance with future municipal 
COAH ordinances and regulations.  Where a site plan approval does not 
apply, a zoning and/or construction permit shall be synonymous with 
preliminary or final site plan approval for this purpose.  The fee 
percentage shall be vested on the date that the construction permit is 
issued. 

 
f. Collection procedures 
 

1. Upon the granting of a preliminary, final or other applicable approval, for a 
development, the applicable approving authority shall notify the construction 
official responsible for the issuance of a construction permit. 

2. For non-residential developments only, the developer shall also be provided with 
a copy of Form N-RDF “State of New Jersey Non-Residential Development 
Certification/Exemption” to be completed as per the instructions provided.  The 
Developer of a non-residential development shall complete Form N-RDF as per 
the instructions provided.  The construction official shall verify the information 
submitted by the non-residential developer as per the instructions provided in the 
Form N-RDF. The Tax assessor shall verify exemptions and prepare estimated 
and final assessments as per the instructions provided in Form N-RDF. 

3. The construction official responsible for the issuance of a construction permit 
shall notify the local tax assessor of the issuance of the first construction permit 
for a development which is subject to a development fee. 

4. Within 90 days of receipt of that notice, the municipal tax assessor, based on the 
plans filed, shall provide an estimate of the equalized assessed value of the 
development. 

5. The construction official responsible for the issuance of a final certificate of 
occupancy notifies the local assessor of any and all requests for the scheduling of 
a final inspection on property which is subject to a development fee. 

6. Within 10 business days of a request for the scheduling of a final inspection, the 
municipal tax assessor shall confirm or modify the previously estimated equalized 
assessed value of the improvements of the development; calculate the 
development fee; and thereafter notify the developer of the amount of the fee. 

7. Should the Township of Upper fail to determine or notify the developer of the 
amount of the development fee within 10 business days of the request for final 
inspection, the developer may estimate the amount due and pay that estimated 
amount consistent with the dispute process set forth in subsection b. of section 37 
of P.L.2008, c.46 (C.40:55D-8.6). 
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8. Fifty (50%) percent of the development fee shall be collected at the time of 
issuance of the construction permit which shall be nonrefundable.  The remaining 
portion shall be collected at the issuance of the certificate of occupancy.  The 
developer shall be responsible for paying the difference between the fee 
calculated at construction permit and that determined at issuance of certificate of 
occupancy. No certificate of occupancy shall be issued to the developer until all 
remaining developer fees have been paid in full. 

9. Appeal of development fees 
i. A developer may challenge residential development fees imposed by filing 

a challenge with the County Board of Taxation. Pending a review and 
determination by the Board, collected fees shall be placed in an interest 
bearing escrow account by the Township of Upper.  Appeals from a 
determination of the Board may be made to the tax court in accordance 
with the provisions of the State Tax Uniform Procedure Law, R.S.54:48-1 
et seq., within 90 days after the date of such determination.  Interest 
earned on amounts escrowed shall be credited to the prevailing party. 

ii. A developer may challenge non-residential development fees imposed by 
filing a challenge with the Director of the Division of Taxation. Pending a 
review and determination by the Director, which shall be made within 45 
days of receipt of the challenge, collected fees shall be placed in an 
interest bearing escrow account by Township of Upper.  Appeals from a 
determination of the Director may be made to the tax court in accordance 
with the provisions of the State Tax Uniform Procedure Law, R.S.54:48-1 
et seq., within 90 days after the date of such determination.  Interest 
earned on amounts escrowed shall be credited to the prevailing party. 

 
g. Affordable Housing trust fund 
 

1. There is hereby created a separate, interest-bearing housing trust fund to be 
maintained by the chief financial officer for the purpose of depositing 
development fees collected from residential and non-residential developers and 
proceeds from the sale of units with extinguished controls. 

2. The following additional funds shall be deposited in the Affordable Housing Trust 
Fund and shall at all times be identifiable by source and amount: 
i. payments in lieu of on-site construction of affordable units; 
ii. developer contributed funds to make ten percent (10%) of the adaptable 

entrances in a townhouse or other multistory attached development 
accessible; 

iii. rental income from municipally operated units; 
iv. repayments from affordable housing program loans; 
v. recapture funds; 
vi. proceeds from the sale of affordable units; and 
vii. any other funds collected in connection with Township of Upper’s 

affordable housing program. 
3. Within seven days from the opening of the trust fund account, the Township of 

Upper shall provide COAH with written authorization, in the form of a three-
party escrow agreement between the municipality, the approved municipal 
banking institution and COAH to permit COAH to direct the disbursement of the 
funds as provided for in N.J.A.C. 5:97-8.13(b). 
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4. All interest accrued in the housing trust fund shall only be used on eligible 
affordable housing activities approved by COAH. 

 
h. Use of funds 
 

1. The expenditure of all funds shall conform to a spending plan approved by 
COAH.  Funds deposited in the housing trust fund may be used for any activity 
approved by COAH to address the Township of Upper’s fair share obligation and 
may be set up as a grant or revolving loan program.  Such activities include, but 
are not limited to: preservation or purchase of housing for the purpose of 
maintaining or implementing affordability controls, rehabilitation, new 
construction of affordable housing units and related costs, accessory apartment, 
market to affordable, or regional housing partnership programs, conversion of 
existing non-residential buildings to create new affordable units, green building 
strategies designed to be cost saving and in accordance with accepted national or 
state standards, purchase of land for affordable housing, improvement of land to 
be used for affordable housing, extensions or improvements of roads and 
infrastructure to affordable housing sites, financial assistance designed to increase 
affordability, administration necessary for implementation of the Housing 
Element and Fair Share Plan, or any other activity as permitted pursuant to 
N.J.A.C. 5:97-8.7 through 8.9 and specified in the approved spending plan. 

2. Funds shall not be expended to reimburse Upper Township for past housing 
activities. 

3. At least thirty (30%) percent of all development fees collected and interest earned 
shall be used to provide affordability assistance to low- and moderate-income 
households in affordable units included in the municipal Fair Share Plan.  One-
third of the affordability assistance portion of development fees collected shall be 
used to provide affordability assistance to those households earning thirty (30%) 
percent or less of median income by region. 
i. Affordability assistance programs may include down payment assistance, 

security deposit assistance, low interest loans, rental assistance, assistance 
with homeowners association or condominium fees and special 
assessments, and assistance with emergency repairs. 

ii. Affordability assistance to households earning thirty (30%) percent or less 
of median income may include buying down the cost of low or moderate 
income units in the municipal Fair Share Plan to make them affordable to 
households earning thirty (30%) percent or less of median income. 

iii. Payments in lieu of constructing affordable units on site and funds from 
the sale of units with extinguished controls shall be exempt from the 
affordability assistance requirement. 

4. Township of Upper may contract with a private or public entity to administer any 
part of its Housing Element and Fair Share Plan, including the requirement for 
affordability assistance, in accordance with N.J.A.C. 5:96-18. 

 
5. No more than twenty (20%) percent of all revenues collected from development 

fees, may be expended on administration, including, but not limited to, salaries 
and benefits for municipal employees or consultant fees necessary to develop or 
implement a new construction program, a Housing Element and Fair Share Plan, 
and/or an affirmative marketing program.  In the case of a rehabilitation program, 
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no more than twenty (20%) percent of the revenues collected from development 
fees shall be expended for such administrative expenses.  Administrative funds 
may be used for income qualification of households, monitoring the turnover of 
sale and rental units, and compliance with COAH’s monitoring requirements.  
Legal or other fees related to litigation opposing affordable housing sites or 
objecting to the Council’s regulations and/or action are not eligible uses of the 
affordable housing trust fund. 

 
i. Monitoring 

1. The Township of Upper shall complete and return to COAH all monitoring forms 
included in monitoring requirements related to the collection of development fees 
from residential and non-residential developers, payments in lieu of constructing 
affordable units on site, funds from the sale of units with extinguished controls, 
barrier free escrow funds, rental income, repayments from affordable housing 
program loans, and any other funds collected in connection Township of Upper’s 
housing program, as well as to the expenditure of revenues and implementation of 
the plan certified by COAH.  All monitoring reports shall be completed on forms 
designed by COAH. 

 
j. Ongoing collection of fees 
 

1. The ability for Township of Upper to impose, collect and expend development 
fees shall expire with its substantive certification unless the Township of Upper 
has filed an adopted Housing Element and Fair Share Plan with COAH, has 
petitioned for substantive certification, and has received COAH’s approval of its 
development fee ordinance.  If Township of Upper fails to renew its ability to 
impose and collect development fees prior to the expiration of substantive 
certification, it may be subject to forfeiture of any or all funds remaining within 
its municipal trust fund.  Any funds so forfeited shall be deposited into the "New 
Jersey Affordable Housing Trust Fund" established pursuant to section 20 of 
P.L.1985, c.222 (C.52:27D-320).  Township of Upper shall not impose a 
residential development fee on a development that receives preliminary or final 
site plan approval after the expiration of its substantive certification or judgment 
of compliance, nor shall Township of Upper retroactively impose a development 
fee on such a development.  The Township of Upper shall not expend 
development fees after the expiration of its substantive certification or judgment 
of compliance. 

 
REPEAL OF CONFLICTING ORDINANCES 

Any ordinances of the Township of Upper that are in conflict with this Ordinance are 

hereby repealed to the extent of such conflict. 

SEVERABILITY 

If any part of this Ordinance shall be deemed invalid, such parts shall be severed and the 

invalidity thereof shall not affect the remaining parts of this Ordinance. 
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EFFECTIVE DATE 

This Ordinance shall take effect upon passage and publication as required by law. 

CODIFICATION 

 This Ordinance shall be codified in Chapter 20 of the Upper Township Code 

commencing at 20-15. 

NOTICE IS HEREBY GIVEN THAT THE FOREGOING ORDINANCE WAS INTRODUCED 
FOR FIRST READING AT A MEETING OF THE TOWNSHIP COMMITTEE OF THE 
TOWNSHIP OF UPPER HELD ON THE 27th DAY OF APRIL, 2009 AND WILL BE TAKEN 
UP FOR CONSIDERATION AS TO FINAL ADOPTION AT A PUBLIC HEARING OF THE 
TOWNSHIP ON THE 26TH  DAY OF MAY, 2009 AT 7:30 P.M. AT THE TOWNSHIP HALL, 
TUCKAHOE, NEW JERSEY. 
BY ORDER OF THE TOWNSHIP COMMITTEE OF THE TOWNSHIP OF UPPER. 

 
19. Introduction and First Reading of Ordinance No. 014-2009, AN ORDINANCE                

VACATING A PORTION OF THAT PAPER STREET KNOWN AS 
ATLANTIC AVENUE, WITHIN THE TOWNSHIP OF UPPER, COUNTY OF 
CAPE MAY AND STATE OF NEW JERSEY.   Motion was made by Curtis 

Corson, second by Jay  Newman to introduce Ordinance 014-2009 with Public Hearing and 
Final Adoption set for 6/22/2009.   During roll call vote all five Committee members voted in 
the affirmative. 

TOWNSHIP OF UPPER 

CAPE MAY COUNTY 

O R D I N A N C E 

 

ORDINANCE NO.  014-2009 

AN ORDINANCE VACATING A PORTION OF THAT PAPER STREET KNOWN AS 

ATLANTIC AVENUE, WITHIN THE TOWNSHIP OF UPPER, 

COUNTY OF CAPE MAY AND STATE OF NEW JERSEY 

 

 

WHEREAS, N.J.S.A. 40:67-1 authorizes the Governing Body of a 

municipality to adopt an Ordinance, among other things, to vacate any street, highway, 
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lane, alley, square, place or park, or any part thereof, dedicated to public use but not 

accepted by the municipality, whether or not the same, or any portion, has been actually 

opened or improved; and 

WHEREAS, Warren Georgetti is the owner of Block 625, Lot 9 and has 

requested that the Township vacate a portion of a certain street described in this 

Ordinance; and 

WHEREAS, the Township Committee has duly considered the matter and it 

appears reasonable to agree to the request since there is no present or foreseeable need 

or intention to utilize said roadway; and 

WHEREAS, it is deemed to be in the public interest to vacate a portion of 

Atlantic Avenue within the Township of Upper, as hereinafter provided. 

NOW, THEREFORE, BE IT ORDAINED by the Township Committee of the 

Township of Upper, in the County of Cape May and State of New Jersey, as follows: 

SECTION 1:  The public right in, along, upon and over the following 

described land is hereby vacated, surrendered and extinguished: 
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DESCRIPTION 

FOR THE VACATION OF A PORTION 

OF AN UNIMPROVED STREET, ATLANTIC AVENUE 

IN THE TOWNSHIP OF UPPER 

COUNTY OF CAPE MAY, AND 

STATE OF NEW JERSEY 

 

That portion of Atlantic Avenue extending in a 

Northwesterly direction from Stagecoach Road 

(County Road 667) BEGINNING at a point at 

the intersection of the Northwesterly line of 

Stagecoach Road and the Southwesterly line of 

Atlantic Avenue, extending in a Northwestwardly 

direction along the Southwesterly line of Atlantic 

Avenue and Block 625 to a point at the corner 

of Lots 4 and 9 in Block 625; then 40 feet in a 

Northeastwardly direction across Atlantic Avenue 

to a point at the corner of Lots 4 and 5 in Block 

622; then in a Southeastwardly direction along 

the Northeasterly line of Atlantic Avenue and 

Block 622 to the point of intersection of the 

Northwesterly line of Stagecoach Road and the 

Northeasterly line of Atlantic Avenue; then 

extending in a Southwestwardly direction across 

Atlantic Avenue along the Northwesterly line of 

Stagecoach Road to the place of beginning; as 

shown on the current Official Tax Map of The 
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Township of Upper, Cape May County, New 

Jersey. 

 

SECTION 2:  This Ordinance vacates no portion of Atlantic Avenue except 

that portion set forth and described in SECTION 1 above. 

SECTION 3:  EXCEPTION:  This Ordinance expressly reserves and excepts 

from vacation all rights and privileges now possessed by public utilities, as defined in R.S. 

48:2-13, and by any cable television company, as defined in the "Cable Television Act", 

P.L. 1972, c. 186, (C.48:5A-1, et seq.), to maintain, repair and replace their existing 

facilities in, adjacent to, over or under the street, highway, lane, alley, square, place or 

park, or any part thereof, to be vacated, as hereinabove described. 

SECTION 4: REPEALER:  All Ordinances or parts of Ordinances 

inconsistent with this Ordinance are hereby repealed to the extent of such inconsistency 

only. 

SECTION 5:  EFFECTIVE DATE:  This Ordinance shall take effect 

immediately upon final adoption and publication as required by law. 
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NOTICE IS HEREBY GIVEN THAT THE FOREGOING ORDINANCE WAS 

INTRODUCED FOR FIRST READING AT A MEETING OF THE TOWNSHIP COMMITTEE 

OF THE TOWNSHIP OF UPPER HELD ON THE 26TH DAY OF MAY, 2009 AND WILL 

BE TAKEN UP FOR CONSIDERATION AS TO FINAL ADOPTION AT A PUBLIC 

HEARING OF THE TOWNSHIP COMMITTEE OF THE TOWNSHIP OF UPPER TO BE 

HELD ON THE 22ND DAY OF JUNE, 2009 AT 7:30 P.M. AT THE TOWNSHIP HALL, 

TUCKAHOE, NEW JERSEY. 

BY ORDER OF THE TOWNSHIP COMMITTEE OF THE TOWNSHIP OF UPPER. 

WANDA GAGLIONE, TOWNSHIP CLERK 

TOWNSHIP OF UPPER 
 
 
     20.  Introduction and First Reading of Ordinance No. 015-2009, RE:  AN ORDINANCE    
           AMENDING REVISED GENERAL ORDINANCE CHAPTER IX (RECREATION    
           FACILITIES) OF THE CODE OF UPPER TOWNSHIP CONCERNING BOAT  
           RAMP FEES. Motion was made by Curtis Corson, second by Frank Conrad to introduce  
Ordinance 015-2009 with Public Hearing and Final Adoption set for 6/22/2009.   During roll call 
vote all five Committee members voted in the affirmative. 
 TOWNSHIP OF UPPER 

 CAPE MAY COUNTY 

 O R D I N A N C E 

 ORDINANCE NO.    015-2009 

RE: AN ORDINANCE AMENDING REVISED GENERAL ORDINANCE CHAPTER IX 

(RECREATION FACILITIES) OF THE CODE OF UPPER TOWNSHIP CONCERNING 

BOAT RAMP FEES 

_____________________________________________________________________ 

 

BE IT ORDAINED by the Township Committee, in the Township of Upper, 

County of Cape May and State of New Jersey, as follows: 
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SECTION 1. Chapter IX of the Revised General Ordinances of the Township 

of Upper, also known as the Code of Upper Township, shall be amended and 

supplemented as hereinafter provided: 

Section 9-4 is revised as follows: 

9-4 BOAT RAMP. 

9-4.1-6 Unchanged. 

9-4.7 Township Resident. 

A resident of the Township of Upper, including any part time or 

seasonal resident,  shall be entitled to a discount for noncommercial vessels 

equal to one-half of the seasonal rate under the following conditions: 

a. The individual must reside within the municipal boundaries of the 

Township of Upper at the time of application for the seasonal 

noncommercial pass; and 

b.      Such resident must complete an application on forms prescribed by 
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                                the Township of Upper which demonstrates such residency; 

and 

c.      Verification of such residency shall be based on a copy of a current 

           lease (seasonal lease is acceptable), tax bill, voter registration, or 

a      

           State of New Jersey driver’s license, or proof of filing of a State of     

           New Jersey income tax return from a Township of Upper address. 

d. If a Township resident owns more than one (1) vessel such resident 

shall be charged one-half of the resident rate for each additional 

noncommercial vessel. 

9-4.8 and 9 Unchanged. 

SECTION 2: REPEALER: All Ordinances or parts of Ordinances which are 

in conflict or inconsistent herewith are hereby repealed to the extent of such inconsistency 

or conflict only. 
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SECTION 3: SEVERABILITY: If any section, paragraph, subdivision, 

subsection, clause or provision of this Ordinance shall be adjudged invalid, such 

adjudication shall apply only to the section, paragraph, subdivision, subsection, clause or 

provision declared invalid and the remainder of this Ordinance shall remain in full force 

and effect and shall be enforceable. 

SECTION 4: EFFECTIVE DATE: This Ordinance shall take effect upon final 

adoption and publication as required by law. 

SECTION 5: CODIFICATION: This Ordinance shall be codified in the Upper 

Township Code at the sections referred to above. 

NOTICE IS HEREBY GIVEN THAT THE FOREGOING ORDINANCE WAS 

INTRODUCED FOR FIRST READING AT A MEETING OF THE TOWNSHIP COMMITTEE 

OF THE TOWNSHIP OF UPPER HELD ON THE 26th DAY OF MAY, 2009 AND WILL BE 

TAKEN UP FOR CONSIDERATION AS TO FINAL ADOPTION AT A PUBLIC HEARING 

OF THE TOWNSHIP COMMITTEE OF THE TOWNSHIP OF UPPER TO BE HELD ON 

THE 22ND  DAY OF JUNE, 2009 AT 7:30 P.M. AT THE TOWNSHIP HALL, TUCKAHOE, 

NEW JERSEY. 

BY ORDER OF THE TOWNSHIP COMMITTEE OF THE TOWNSHIP OF 

UPPER. 

WANDA GAGLIONE, TOWNSHIP CLERK 

TOWNSHIP OF UPPER 
CORRESPONDENCE 
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NEW BUSINESS 
 

21.  New Jersey Ride Against Aids, September 27, 2009 request for permission to hold a    
 bicycle ride through a portion of Upper Township. 
Motion made by Rich Palombo to grant permission for the bike a thon to ride through a 
portion of Upper Township, second by Frank Conrad.  All five committee members voted 
in affirmative. 

 
22.  ALS Express Bike Ride, June 20, 2009—request for permission to run event 

through  a portion of Upper Township. 
Motion made by Rich Palombo to grant permission for the bike a thon to ride through a 
portion of Upper Township,  second by Frank Conrad.  All five committee members 
voted in affirmative. 

 
23.  CityTri 3rd annual Tuckahoe Triathlon and Duathlon—request for permission for 

use of  the Beesley’s Point Beach on August 16th, 2009. 
Alexandra Reagan was present representing City Tri.  The boat ramp will be closed in 
morning and alerting public by sign.  Motion made by Rich Palombo to grant permission for 
use of Beesleys Point Beach, subject to approval providing required documents, second by 
Curtis Corson.  All five Committee members voted in the affirmative. 

      
UNFINISHED BUSINESS: 
 

24. Roberta Townsend request to purchase Township owned property Block 622  
      Lots 18, 19 & 20. 
It was discussed that the sale should take place after July 2009 and after the completion of 
the street vacation.  Motion made by Rich Palombo to allow purchase,  second by Curtis 
Corson.  All five committee members voted in affirmative. 

 
25. Humane Society of Ocean City--request to hold fundraising event at the Beesleys 

Point Beach on Saturday July 25, 2009, Dawg Days of Summer Biathlon. 
Motion made by Curtis Corson to grant permission, subject to approval providing  
required documents, second by Barbara Camp.  All five Committee members  
voted in affirmative. 

 
DISCUSSION 
 
PAYMENT OF BILLS: 
 
 “I hereby move that all claims submitted for payment at this meeting be approved 
and then incorporated in full in the minutes of this meeting.” motion by Jay Newman,  
second by Barbara Camp with all five Committee members present voting in the affirmative. 
 
Payroll:   $156,964.93 
Bills submitted for payment:   $57,732.12   
 
REPORT OF MUNICIPAL DEPARTMENTS: 
 

26.  Municipal Court 
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27.  Safety Committee-quarterly safety report 
 
PUBLIC COMMENT 
 
There were no speakers. 
 
CLOSED SESSION 
 
There were no items for discussion in closed session. 
 
RECONVENE PUBLIC PORTION OF MEETING 
 
ADJOURNMENT 
 
There was no further business for this evening and the meeting was adjourned at 8:45 P.M., 
motion by Rich Palombo, second by Barbara Camp with all five Committee members present 
voting in the affirmative.  The next meeting is scheduled for June 8, 2009 at 7:30 P.M. 
 

Minutes prepared by 
  
 

Wanda Gaglione, RMC Municipal Clerk 
 
 
Bill list 
48933 05/26/09 A0004 A+ COMMERCIAL OFFICE CLEANERS 1,080.00 2531 
 48934 05/26/09 A0006 ADVANCE TREADS INC 544.00 2532 
 48935 05/26/09 A0025 ADVANTAGE RENTAL ACE HARDWARE 728.51 2531 
 48936 05/26/09 A0033 A.M./P.M.SERVICES 99.00 2531 
 48937 05/26/09 A0042 ALL AMERICAN SPORTS CORP. 89.25 2531 
 48938 05/26/09 A0075 ADAMS, JOSHUA 142.47 2531 
 48939 05/26/09 A0091 ATLANTIC CITY ELECTRIC 2,506.44 2531 
 48940 05/26/09 A0117 AT&T 22.07 2531 
 48941 05/26/09 A0125 AVALON WEED & INSECT CONTROL 1,000.00 2531 
 48942 05/26/09 B0018 BARRETT,GERALD INC. 118.15 2531 
 48943 05/26/09 B0023 BENCO, INC. 725.00 2531 
 48944 05/26/09 B0035 BELMONT & CRYSTAL SPRINGS 142.55 2531 
 48945 05/26/09 B0052 BENNETT BATTERIES,LLC. 108.90 2531 
 48946 05/26/09 B0061 BILLOWS ELECTRIC 17.68 2531 
 48947 05/26/09 B0092 BROKER, EUGENE JR. 68.00 2531 
 48948 05/26/09 B0152 BUCHANAN, KAREN A. 430.82 2531 
 48949 05/26/09 B0182 BRIGGS LAW OFFICE, P.C. 123.82 2531 
 48950 05/26/09 B0184 BUSHONG, BRIAN 70.50 2531 
 48951 05/26/09 C0068 COMCAST 219.96 2531 
 48952 05/26/09 C0116 CINTAS CORPORATION #100 51.81 2531 
 48953 05/26/09 C0138 COASTAL PLUMBING & HEATING INC 196.00 2531 
 48954 05/26/09 C0143 CODY'S POWER EQUIPMENT 141.39 2531 
 48955 05/26/09 C0169 COOPER ELECTRIC SUPPLY CO. 39.00 2531 
 48956 05/26/09 C0201 CRUZAN'S TRUCK SERVICE INC. 622.88 2531 
 48957 05/26/09 C0216 COMPULAN CONSULTANTS, INC. 2,000.00 2531 
 48958 05/26/09 C0221 CRAGER, GARY 232.90 2531 
 48959 05/26/09 C0223 CASA PAYROLL SERVICE 235.85 2531 
 48960 05/26/09 D0031 DEGLER-WHITING, INC. 325.00 2531 
 48961 05/26/09 D0040 DELTA DENTAL OF N.J. INC. 5,551.48 2531 
 48962 05/26/09 G0006 GARBUTT,PATRICIA A. 4.00 2531 
 48963 05/26/09 G0014 GARDEN STATE HWY PRODUCTS INC. 1,475.00 2531 
 48964 05/26/09 G0016 GARDNER HARDWARE INC. 37.85 2531 
 48965 05/26/09 G0028 GENTILINI FORD 303.57 2531 
 48966 05/26/09 H0012 HALL,ARTHUR 92.00 2531 
 48967 05/26/09 H0018 HAROLD RUBIN/L & H SUPPLY 184.71 2531 
 48968 05/26/09 H0022 H.R.DIRECT 113.28 2531 
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 48969 05/26/09 H0083 HUBER LOCKSMITHS, INC. 27.00 2531 
 48970 05/26/09 J0006 JDS GENERAL CONTRACTING, INC. 3,850.00 2531 
 48971 05/26/09 J0033 JANKOWSKI,MATTHEW 400.00 2531 
 48972 05/26/09 K0007 KACZMARSKI, RICHARD 204.24 2531 
 48973 05/26/09 L0026 LAFAYETTE YARD MARRIOTT 139.00 2531 
 48974 05/26/09 L0031 LORCO PETROLEUM SERVICES 290.00 2531 
 48975 05/26/09 L0034 LAYTON, BRENDA MRS. 183.10 2531 
 48976 05/26/09 L0080 LOWES, INC. 161.66 2531 
 48977 05/26/09 M0021 MASER CONSULTING, P.A. 7,180.00 2531 
 48978 05/26/09 M0055 MAY, JUDITH 36.00 2531 
 48979 05/26/09 M0070 MID ATLANTIC WASTE SYSTEMS 305.61 2531 
 48980 05/26/09 M0209 MAYBERRY, JOHN D 66.50 2531 
 48981 05/26/09 N0043 NAPA AUTO PARTS OF S.JERSE 120.86 2531  
48982 05/26/09 N0100 N.J. LEAGUE OF MUNICIPALITIES 55.00 2531  
48983 05/26/09 N0112 NJ MUNICIPAL COURT LAW REVIEW 20.00 2531  
48984 05/26/09 O0006 OCS PRINTING 445.50 2531  
48985 05/26/09 O0025 OLD DOMINION BRUSH 730.00 2531  
48986 05/26/09 P0026 PAYNTER, JOSEPH 234.97 2531  
48987 05/26/09 P0032 PEDRONI FUEL CO. 1,478.10 2531  
48988 05/26/09 P0056 TURF EQUIPMENT AND SUPPLY CO 192.29 2531  
48989 05/26/09 P0059 PROPAC 2,648.36 2531  
48990 05/26/09 P0064 PITNEY BOWES 210.00 2531  
48991 05/26/09 R0030 RIGGINS, INC. 4,359.39 2531  
48992 05/26/09 R0055 ROSIAK, CAROL 20.00 2531  
48993 05/26/09 R0073 RICOH AMERICAS CORPORATION 1,959.15 2531  
48994 05/26/09 R0085 RICOH 775.25 2531  
48995 05/26/09 S0016 SAMPSON, MICHELLE 12.00 2531  
48996 05/26/09 S0020 AM SAN 792.67 2531  
48997 05/26/09 S0126 SPIEGEL, BARBARA 329.70 2531  
48998 05/26/09 S0134 SO. JERSEY GAS COMPANY 681.11 2531  
48999 05/26/09 S0139 SO. JERSEY WATER COND. INC. 295.50 2531  
49000 05/26/09 T0018 TEKK COMM COMMUNICATIONS 169.70 2531  
49001 05/26/09 T0032 THE PRESS & SUNDAY PRESS 449.92 2531  
49002 05/26/09 T0034 THE PAPER OF U.T./GAZETTE 270.00 2531  
49003 05/26/09 T0042 THE TREE SURGEON 450.00 2531  
49004 05/26/09 T0044 THOMSON, KERRY AGENCY 2,223.38 2531  
49005 05/26/09 T0067 TOWNSHIP OF UPPER PETTY CASH 57.44 2531  
49006 05/26/09 T0095 TRI-COUNTY ANIMAL CONTROL 1,500.00 2531  
49007 05/26/09 U0030 UPPER TOWNSHIP LACROSSE 428.99 2531  
49008 05/26/09 V0022 VERIZON 2,541.11 2531  
49009 05/26/09 V0024 VAL-U AUTO PARTS L.L.C. 5.00 2531  
49010 05/26/09 W0030 WEST PUBLISHING CO. 305.00 2531  
49011 05/26/09 W0038 WILLIAMS, JEREMIAH J. 17.04 2531  
49012 05/26/09 W0082 WHARTON HARDWARE & SUPPLY CO 928.80 2531  
49013 05/26/09 Z0001 ZOLL MEDICAL CORPORATION 338.94 2531  
___________________________________ 
Total Paid: $57,732.12   
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